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AlCPA

American Institute of Certified Public Accountants
1211 Avenue of the Americas, New York, New York 10036 (212) 575-6200

July 11, 1977

Hon. John H. Dent
Congress of the United States
House of Representatives
Chairman, Subcommittee on Labor
Standards Pension Task Force
Room 112, Cannon House Office Building
Washington, D. C. 20515
Dear Mr. Dent:
In response to your letter of January 4, 1977 to Mr. Lysle
Hollenbeck, the Institute’s Committee on Employee Benefit
Plans and ERISA has prepared the attached "Recommendations
for ERISA Amendments."

The Committee's comments have been confined to the area
of reporting and disclosure, which is the primary area of
accountants' involvement under ERISA. We believe strongly
that clarification of the audit requirements for plan
financial statements and simplification of the schedule re
quirement for reporting of transactions in excess of 3^ of
plan assets are necessary.
We support your efforts to improve the administration of
ERISA and would be pleased to discuss our recommendations
with you and assist the subcommittee or your staff in any
way possible.

Sincerely,

James I. Konkel
Chairman
Committee on Employee Benefit
Plans and ERISA
JIK:pc
Attachment

RECOMMENDATIONS FOR ERISA AMENDMENTS
AMERICAN INSTITUTE OF
CERTIFIED PUBLIC ACCOUNTANTS
COMMITTEE ON EMPLOYEE BENEFIT PLANS AND ERISA

REQUIREMENT FOR AN AUDIT OF PLAN FINANCIAL STATEMENTS

The statutory provisions for the type of audit of plan
financial statements required by section 103 of ERISA

are far from clear.

Subsection 103(a)(3)(A) requires

an examination of plan financial statements in accordance
with generally accepted auditing standards and the opinion

of an independent accountant as to whether the financial
statements are presented fairly in conformity with generally
accepted accounting principles.

However, subsection 103

(a)(3)(A) also refers to subsection 103(a)(3)(C), which

provides that the independent accountant is not required
to express an opinion on statements of a common or col

lective trust or a separate trust maintained by a bank
or a separate account maintained by an insurance company.

Such statements are required by section 103(b)(3)(G) to

be included in the annual report under the schedule require
ments.

The foregoing subsections are reproduced as Exhibit 1.

In drafting the annual reporting regulations as published

in the August 3^ 1976, Federal Register, the Department of
Labor adopted a very broad interpretation of the statutory

language and provided that "the examination and report of
an independent qualified public accountant need not extend
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to any statement or information prepared and certified

by a bank or similar institution or insurance carrier.”
The regulations do not, however, eliminate the require

ment that plans subject to audit requirements (that is,
by regulation plans with over 100 participants) hire an

independent accountant regardless of whether all or part

of the plan's assets are held by a bank or insurance com

pany.
However, generally accepted auditing standards, as promulgated

by the American Institute of Certified Public Accountants,
do not allow independent accountants to rely in making their

examination on the work or certification of other parties

who are not licensed to practice as certified public ac
countants.

Accordingly, a certification by a bank or

insurance company is not acceptable audit evidence to an
independent accountant in fulfilling his professional
responsibility, and the inability to apply audit procedures

considered necessary in the circumstances to those assets
constitutes a restriction on the scope of his examination.
Generally accepted auditing standards require an independent

accountant to disclaim an opinion on financial statements

when the scope of his examination is significantly restricted.
The end result of the regulatory interpretation of the
statutory provisions is that plans are required to incur

the expense of engaging independent accountants without

receiving the benefits of his complete examination or

- 3 his opinion on the plan financial statements.

We believe

that this situation is not in the best interests of plan
participants or plan sponsors.

We believe that audits of plan financial statements con
ducted in conformity with generally accepted auditing
standards would provide an element of assurance to plan

participants as well as auxiliary benefits to all interested

parties.

We also recognize that the cost-benefit relation

ship must be considered and, accordingly., do not wish to

comment on whether audits should be required.

Exhibit 2

contains background information on auditing for your con
sideration in making this determination.
If it is determined that audits in accordance with gener
ally accepted auditing standards are desirable for some
or all plans, ERISA should be clarified by deleting section

103(a)(3)(C) from the statute and revising section 103(a)
(3)(A).

A suggested revision for section 103(a)(3)(A) is

attached as Exhibit 3.
Alternatives to Audits in Accordance With
Accepted Auditing Standards

If it is determined that audits in accordance with gener

ally accepted auditing standards are not in the best
interest of plan participants , the following alternatives
are submitted for your consideration:

(a) completely

eliminate the involvement of independent accountants;
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(b) specify those procedures the independent accountant

is to perform.

Under alternative (b), generally ac

cepted auditing standards would allow the independent
accountant to report his findings as a result of the
specified procedures, although the independent accountant

would not be permitted to express an opinion on the fairness
of presentation of the financial statements.

We anticipate

that an amendment to ERISA would be needed to require the
Department of Labor to specify the procedures to be per
formed to meet the objectives set forth in the amended Law.
Of course, we would be available to assist the Department

in this task.

A suggested revision to section 103 to implement this

alternative is attached as Exhibit 4.

RELIANCE ON ACTUARIES
Section 103(a)(3)(B) of ERISA provides that in rendering
an opinion on plan financial statements, ”the accountant

may rely on the correctness of any actuarial matter cer
tified by an enrolled actuary, if he so states his reliance.”

Actuarial information has a major impact on financial state

ments presented in conformity with generally accepted ac
counting principles of a defined benefit pension plan.

The recently issued FASB exposure draft, Accounting and

Reporting for Defined Benefit Pension Plans would increase

- 5 that impact by requiring a statement of accumulated bene
fits and a statement of changes in those benefits.

Because of the current and expected future impact of
actuarial information on plan financial statements, the
independent accountant must use the work of actuaries in

making his examination of plan financial statements.

However, using the work of an actuary is far different
from relying on that work.

The independent accountant's

responsibility in using the work of another professional is

covered by Statement on Auditing Standards No. 11, Using the
Work of a Specialist.
*

(A copy of the Statement is enclosed.)

SAS No. 11 states the basic premise that the independent accountant

is not qualified to do the work of a specialist.

He must,

however, satisfy himself that the inclusion of the specialists

information in the financial statements is corroborated by
managements representations and the specialists report.

* Statements on Auditing Standards are issued by the Audi
ting Standards Executive Committee, the senior technical
committee of the American Institute of CPAs designated
to issue pronouncements on auditing matters. Rule 202
of the Institutes Code of Professional Ethics requires
adherence to the applicable generally accepted auditing
standards promulgated by the Institute.
It recognizes
Statements on Auditing Standards as interpretations of
generally accepted auditing standards and requires that
members be prepared to Justify departures from such
Statements .

The Statement specifically identifies actuaries as persons
possessing special skill or knowledge in a particular field

other than accounting and auditing.

SAS No. 11 requires

that the independent accountant satisfy himself concerning

the professional qualifications and the reputation of the
specialist by inquiry or other procedures as appropriate.

The Statement goes on to indicate that the independent ac
countant should consider "whether the specialist’s findings
support the related representations in the financial state

ments and that he should make appropriate tests of the ac
counting data provided by the client to the specialist."

Ordinarily, the independent accountant would use the work

of a specialist unless his procedures lead him to believe that
the findings are unreasonable in the circumstances.

note the emphasis on the word use.

Please

The independent accountant

does not rely on the specialist in the reliance sense.

Re

liance indicates acceptance and the independent accountant
does not accept the work of the specialist as his own.

The independent accountant uses the work of many other indi

viduals in specialized areas during his examination of finan

cial statements.

For example, the independent accountant

confirms bank balances with the bank, examines financial
statements prepared by a controller, relates financial repre
sentations to geological surveys, determines revenue recog

nition based on estimates of the stages of completion prepared

by engineers, or tests the approximate value of a diamond

inventory based on the work of an appraiser.
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The report of the independent accountant on his examination

of the financial statements does not contain a reference
to work performed by an engineer in connection with an

engineering estimate used in the preparation of such

financial statements.

Further, mention in the independent

accountant ’s report of an independent gemologist’s evaluation

of gems is not appropriate.

SAS No. 11 states specifically

that the independent accountant should not refer to the work

or the findings of a specialist.

Such a reference in an

independent accountant’s unqualified opinion might be mis

understood to be a qualification of that opinion or, more
importantly, a division of responsibility, neither of which
-is intended.

Reference in the independent accountant’s re

port may infer that the independent accountant made a more

thorough examination of the information prepared by the
specialist, or worse, no examination whatsoever.

To elim

inate these misunderstandings, the Auditing Standards Execu

tive Committee of the AICPA requires adherence to the practice,

which has existed since 1972, of prohibiting reference to the
specialist in the independent accountant’s report.
Since an independent accountant is proscribed by professional

standards from expressing reliance on an actuary in his re
port, the provision in section 103(a)(3)(B) is not pertinent
and has caused much confusion.
it be deleted from the statute.

Accordingly, we suggest that
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FINANCIAL STATEMENT REQUIREMENTS
Sections 103(b)(1) and (2) prescribe the financial state

ment and footnote requirements for employee welfare bene
fit plans and employee pension benefit plans, respectively.
In general, these requirements are reasonable and are con

sistent with generally accepted accounting principles.
However, it should be noted that the Financial Accounting
Standards Board
*

is currently studying accounting and

reporting for employee benefit plans with the intention

of issuing a Statement that would establish generally ac

cepted accounting principles for such plans.

The FASB

has issued a discussion memorandum, has held a public

hearing on the contents of the discussion memorandum, and
has recently issued an exposure draft of a Statement entitled

Accounting and Reporting by Defined Benefit Pension Plans.
We recommend that once a Statement of Financial Accounting
Standards is issued by the FASB, ERISA should be further

amended, if necessary, to encompass the accounting and
disclosure requirements of generally accepted accounting

principles.

* The Financial Accounting Standards Board is an indepen
dent organization charged with setting generally accepted
accounting principles, Its pronouncements are binding on
members of the American Institute of Certified Public
Accountants and are considered to be authoritative by
the Securities and Exchange Commission.
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SCHEDULE REQUIREMENTS
Section 103(b)(3) prescribes the schedules required to

be filed as a part of the annual report.

These schedule

requirements are in some cases duplicative, in other cases
burdensome, and the reasons for requiring the information

is unclear.
Specifically, the most burdensome schedule is the schedule
of reportable transactions required by section 103(b)(3)(H).

In summary, this schedule requires reporting of transactions

or series of transactions in securities or with a person
in excess of 3% of plan assets.

Exhibit 5 contains a dis

cussion of the burdensome requirements of this schedule
and presents suggestions for specific exemptions that

should be provided for transactions occurring in the

normal course of a plan's operations.
An alternative recommendation is to delete the specific

schedule requirements of section 103(b)(3) in their entirety
and empower the Secretary of Labor to require such schedules

as are deemed necessary to further the reporting and dis

closure goals of ERISA.
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EXHIBIT 1 - EXCERPTS FROM ERISA SECTION 103

103(a)(3)(A)
"Except as provided in subparagraph (C), the admin
istrator of an employee benefit plan shall engage,
on behalf of all plan participants, an independent
qualified public accountant, who shall conduct such
an examination of any financial statements of the
plan, and of other books and records of the plan,
as the accountant may deem necessary to enable the
accountant to form an opinion as to whether the
financial statements and schedules required to be
included in the annual report by subsection (b) of
this section are presented fairly in conformity with
generally accepted accounting principles applied on
a basis consistent with that of the preceding year.
Such examination shall be conducted in accordance
with generally accepted auditing standards, and
shall involve such tests of the books and records
of the plan as are considered necessary by the
independent qualified public accountant..."

103(a)(3)(C)
"The opinion required by subparagraph (A) need not
be expressed as to any statements required by sub
section (b)(3)(G) prepared by a bank or similar
institution or insurance carrier regulated and
supervised and subject to periodic examination by
a State or Federal agency if such statements are
certified by the bank, similar institutions, or
insurance carrier as accurate and are made a part
of the annual report."

103(b)(3)(G)

"...if some or all of the assets of a plan or plans
are held in a common or collective trust maintained
by a bank or similar institution or in a separate
account maintained by an insurance carrier or a
separate trust maintained by a bank as trustee, the
report shall include the most recent annual state
ment of assets and liabilities of such common or
collective trust, and in the case of a separate
account or a separate trust, such other information
as is required by the administrator in order to
comply with this subsection;..."
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EXHIBIT 2 - DEFINITION OF AN AUDIT

As used herein, an "audit” is an examination of financial

statements made in accordance with generally accepted

auditing standards by accountants who are independent of
the preparation of the financial statements and indeed
independent of the client.

In their capacity as independent accountants, certified
public accountants have one important objective; namely,

to perform an examination that will enable them to express
an opinion on whether the representations contained in the

client's financial statements present fairly financial
position, results of operations, and changes in financial

position in conformity with generally accepted accounting
principles.

The audit must be conducted in accordance with professional
standards.

Professional standards for auditing are promul

gated by the American Institute of Certified Public Accoun

tants (AICPA); accounting standards, which establish generally
accepted accounting principles, are promulgated by the
Financial Accounting Standards Board (FASB) and its pre

decessors .

In performing an examination, the. independent accountant
seeks to determine, among other things, that all important

matters have been disclosed, that his client’s financial
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statements are in accordance with generally accepted ac

counting principles, and that those principles have been

followed consistently.

The independent accountant’s exam

ination includes only those auditing procedures that, in
his judgment, are necessary to enable him to express an
opinion on the client’s financial statements.

This means

that the auditor has examined the financial statements in

accordance with the standards of the profession and is
willing to be held responsible for his opinion.

It implies

an orderly process of reasoning from particular facts to

a specific conclusion about a course of action, a process
that has to be both practical and logical.

The independent accountant is not an originator of either
the financial statements nor the data from which the finan

cial statements are prepared.

The financial statements

and the systems, procedures, policies, and decisions that

support them are primarily the responsibility of management

because management alone can control the systems and the
people, make the decisions for the plan, and directly know

the bases for and consequences of those decisions.

Pro

fessional standards preclude the independent accountant

from creating financial data and permit him only to

express an opinion on the fairness of its presentation.
Further, the accountant must be independent; that is, "he
must be without bias with respect to the client under audit,

since otherwise he would lack the impartiality necessary for

- 13 the dependability of his findings, however excellent his

technical proficiency may be" (section 220, Statement on
Auditing Standards No. 1).

To fulfill his responsibilities, the independent accoun
tant must be in a position to challenge all aspects of
the financial statements — including amounts determined

by the client and those determined by outside specialists
that the client uses.

The Benefit of the Independent Audit

The primary benefit of an independent audit is the ac
countant’s application of independence and objectivity to

the financial statements and the expression of an opinion
thereon.

An accountant’s independence and objectivity

must be visible and explicit because it is parties other

than his client who benefit from his work.

Those parties

include stockholders, plan beneficiaries, lenders, regu

latory agencies, and other interested persons.

Clearly,

the published opinion of an independent accountant has
little value unless it rests unquestionably on the integrity,

independence, and objectivity of the accountant.

The inde

pendent accountant’s role is unique; only he is in a position

to express an independent opinion on the financial statements,
thus lending credibility to management’s representations.
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EXHIBIT 3 - REVISED SECTION 103(a)(3)(A) PROVIDING FOR
AUDITS IN ACCORDANCE WITH GENERALLY ACCEPTED
AUDITING STANDARDS

The administrator of an employee benefit plan shall
engage, on behalf of all plan participants, an in
dependent public accountant who shall conduct an
examination of the financial statements of the plan
and express an opinion as to whether the financial
statements required to be included in the annual re
port by subsection (b) of this section are presented
fairly in conformity with generally accepted account
ing principles applied on a consistent basis. Such
examination shall be conducted in accordance with
generally accepted auditing standards and, accord
ingly, shall include such tests of the accounting re
cords and such other auditing procedures as the
independent public accountant considers necessary in
the circumstances. The independent public accountant
shall also express an opinion as to whether the
separate schedules specified in subsection (b)(3) of
this section present fairly in all material respects
the information contained therein when considered
in conjunction with the financial statements taken
as a whole. The opinion of the independent public
accountant shall be made a part of the annual report.
In a case where a plan is not required to file an
annual report, the requirements of this paragraph
shall not apply.
In a case where by reason of section
104(a)(2) a plan is required only to file a simplified
annual report, the Secretary may waive the require
ments of this paragraph.
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EXHIBIT 4 - REVISED SECTION 103(a)(3)(A) PROVIDING FOR
LIMITED INVOLVEMENT OF INDEPENDENT ACCOUNTANTS

The administrator of an employee benefit plan shall
engage, on behalf of all plan participants, an
independent public accountant who shall perform such
procedures on the books and records of the plan as
are deemed necessary by the Secretary in accordance
with subsection (X) of this section. The report of
the independent public accountant shall enumerate
the procedures performed and shall state whether or
not as a result of those procedures any matters came
to the attention of the independent public accountant
that would indicate that those sections of the annual
report, designated by the Secretary in accordance with
subsection (X) of this section, are not in compliance
with the Secretary's requirements.
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EXHIBIT 5 - SCHEDULE OF REPORTABLE TRANSACTIONS

Section 103(b)(3)(H)(iv) of the statute requires report
ing of "a transaction with or in conjunction with a person

respecting a security, if any other transaction with or
in conjunction with such person in the plan year respect
ing a security is required to be reported by reason of

clause (i)."

Clause (i) requires reporting of any single

transaction in excess of 3% of plan assets.

Department

of Labor Regulations have defined a transaction with or
in conjunction with a person as follows:

A transaction is "with or in conjunction with
a person" for purposes of this section if that
person benefits from, executes, facilitates,
participates in, promotes, or solicits a trans
action or part of a transaction involving plan
assets.
Neither ERISA nor the related committee reports define
the term "with or in conjunction with a person" and the

definition in the regulations could be interpreted in a

manner that takes into account nearly every party involved
in a transaction, no matter how remote such involvement

may be.

For example, section 103(b) (3) (H) (iv) requires

the reporting of every transaction with respect to
securities with or in conjunction with a person who

benefits from, executes, facilitates, participates in,
promotes, or solicits a transaction involving an amount
in excess of 3% of plan assets.

Taken literally, this

could mean that every transaction cleared through a

17 national securities exchange would be reportable if a

single transaction involving 3^ of a plan's assets were

to clear through such exchange.

Clearly, no useful pur

pose is served by accumulating such information (if such
accumulation is even feasible) and there would not appear

to be any valid use for the data.

This section could also

be interpreted to require the reporting of transactions

facilitated by banks, trust companies, or similar in

stitutions acting in any of a variety of capacities
(for example, trustee, transfer agent, or registrar) or
insurance companies who manage individual separate ac

counts .

Section 103(b) (3) (H) (iv) has already been applied in a

number of instances to transactions executed by registered
broker-dealer firms.

Application of the rule has placed

a substantial burden upon many plans.

As an example of

the problems that may be encountered in complying with

this rule, consider the case of a plan that has placed
plan assets in two or more trusts administered by dif
ferent banks.

If the plan enters into a transaction

involving an amount in excess of 3% of plan assets and

such transaction is executed or facilitated by a broker
dealer, the plan would be required to report all trans

actions involving such broker-dealer.

The plan would

then be required to contact each of the banks that
administer individual trusts under the plan to determine,
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if possible, whether such banks completed transactions
on behalf of the plan involving the same broker-dealer;
such communications can be both time-consuming and expen

sive.
The serious problem that has confronted plan administrators
attempting to comply with the reportable transaction rule

is the lack of a defined objective for the rule.

Neither

the Act nor the related committee reports provide a clear

insight regarding congressional intent as to the rule.

The

broad definition of the term "with or in conjunction with
a person" is so pervasive that it may, in certain instances,

require reporting of each and every investment transaction
entered into by a plan.

Most of these transactions may

be considered "ordinary" in the sense that they have been

carried out by such parties as registered broker-dealer
firms, regulated banks, trust companies, insurance com

panies, or similar institutions and/or have been facilitated
by such parties as regulated securities exchanges, securi

ties clearing corporations, securities depository corpora
tions, or similar institutions.

In adopting regulations

under the Act's reportable transaction rule, a reasonable
interpretation of congressional intent would result in
the exclusion of such "ordinary” transactions from the

reporting requirements and may also exclude transactions
such as contributions, benefit payments, and payment of

insurance premiums, which many plan administrators believe

- 19 are reportable under the provisions of section 103(b)(3)

(H)(ii).

The modification suggested below will result in the report
ing of transactions that are exceptions to the norm, thereby

reducing the-burden on plan administrators while continuing
to provide for the protection of plan participants by focus

ing attention on transactions that do not meet the criteria
for exemption from reporting.

A suggested revision for

section 103(b)(3)(H) is as follows:
A transaction is "with or in conjunction with a
person” for purposes of this section if that
person benefits from, executes, facilitates,
participates in, promotes, or solicits a trans
action or part of a transaction involving plan
assets, unless such person is

(i) a registered broker-dealer acting as
a broker or dealer under the Securities
Exchange Act of 1934;
(ii) a bank, trust company, or similar in
stitution regulated and supervised and
subject to periodic examination by a
state or federal agency, which is act
ing in its capacity as a trustee, executor,
administrator, guardian, investment ad
viser, transfer agent, or registrar;
(iii) an insurance company or similar organi
zation regulated and supervised and
subject to periodic examination by a
state agency, which is acting in its
capacity as trustee or administrator
of or investment advisor with respect
to, assets held in an individual separate
account;

(iv) a national securities exchange, securities
clearing corporation, securities deposit
corporation, or similar organization
regulated and supervised and subject to
periodic examination by a state or federal
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agency, acting in its capacity as a
securities exchange or providing secur
ities clearance or securities deposit
services.
(v) an investment adviser acting as such under
the Investment Advisers Act of 1940.

Section 103(b)(3)(H) should also be revised to exclude

transactions involving contributions to a plan, benefit
payments made by a plan, or disbursements to insurance

companies or similar institutions if such disbursements
represent premiums for insurance policies or deposits

under insurance contracts that are used to provide bene

fits under a plan.
Department of Labor regulations provided for reporting

of a series of transactions as required by section 103
(b)(3)(H)(iii) on the basis of "issue” rather than "issuer”
as provided in the statute and also provide for reporting

of transactions on an aggregate basis.

These regulatory

provisions are helpful; however, they do not eliminate
the burden of reporting transactions in short-term
money market instruments.

Under the current regulation, many plans that engage in

such transactions must provide lengthy listings of trans
actions, and the value of this information is questionable

at best.

This requirement might be an inhibiting

factor when a plan administrator or investment adviser is

considering alternative investment strategies for the assets
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of a plan.

We recommend that consideration be given to

specifically excluding transactions in short-term money

market instruments from the 3^ reporting requirements.

